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Mexico’s counternarcotics policies were sharply securitized and militarized in 2006, when 

then president Felipe Calderón (2006-2012) propelled the army and navy to prominent 

roles in his declared “war” against organized crime (Freeman & Sierra, Jose Luis, 2005) 

(Astorga & Shirk, 2010, pp. 2-3) Calderón set public security as his government’s top pri-

ority and declared organized crime the most dangerous threat in the country (Gobierno de 

la República, 2007, pp. 41-80). His call to arms unleashed a virulent escalation of violence 

in Mexico which has yet to recede. Calderón’s successors Enrique Peña Nieto and Andrés 

Manuel López Obrador continued the militarized approach to internal security, and crimi-

nal organizations have continued to fight each other and state forces in ways that have 

caused unprecedented numbers of violent deaths, forced disappearances, torture, internal 

displacement, and other forms of gross human rights violations (Anaya-Muñoz & Frey, 

2018)(Pérez Correa, 2018)(Heinle, Molzahan, & Shirk, 2015) (Angel, 2018) (Beittel, 2018, 

pp. 1-3). 

Given the staggering numbers of gross human rights violations, many commenta-

tors have found Mexico’s “war on drugs” to be comparable to cases of non-international 

armed conflict (e.g. Bergal 2011, Kerr 2012, Bloom 2012, Leiden University Human 

Rights Clinic 2018, Rojo Fierro 2020). The 2017 War Report of the Geneva Academy de-

scribed Mexico as a case of “armed gang violence sliding into armed conflict,” and subse-

quently the 2018 Report and the “Rule of Law in Armed Conflict” platform of the Geneva 

Academy have classified violence between Mexican authorities and the JNG and Sinaloa 

cartels as constituting a non-international armed conflict (Geneva Academy 2017, 83, 
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2018, 33).1 Similarly, following standard criteria in conflict studies Andreas Schedler and 

the Conflict Barometer of the Heidelberg Institute for International Conflict Research have 

found that Mexico is a civil war since at least 2007, which in absolute terms has been 

deadlier than those in Peru and Chechnya (Schedler, 2015, pp. 45-52).2 

These extraordinary levels of organized violence could have led Mexican authori-

ties to call for extraordinary legal measures. Given the serious threats posed in large areas 

of the country by drug cartels and their military arms, the government may have not only 

used the rhetoric of war but also framed its militarized security policies in terms of the law 

that regulates military conflict. This would have allowed it to legally avail itself to powers 

and levels of force against militarized criminal organizations that are permissible in war 

but not in peacetime. As one commentator put the case for such legal framing, “innocent 

lives could be saved if the Mexican military undertook the appropriate level of defensive 

force against the cartels as outlined by the laws of armed conflict” (Bergal 2011, 1087). 

Whatever the merits of such argument, if Mexican authorities mobilized the law of non-

international armed conflict, they could legally resort to more extensive force against non-

state actors, and in the process push back against widespread denunciations of its appalling 

human rights record. Other states in Latin American facing comparable threats from non-

state groups have done precisely that, including notably Colombia and Peru (see 

respectively Kalmanovitz 2018, Gurmendi 2017).  

                                                        
1 The RULAC study may be accessed at: https://www.rulac.org/browse/conflicts/non-international-
armed-conflict-in-mexico   
2 CIDE’s PPD database reports over 3,800 “clashes” among criminal groups or between them and 
armed forces have been documented from December 2006 to November 2011, with over 30.000 
violent deaths among which 11,405 correspond to state forces. See: 
http://www.politicadedrogas.org/PPD/index.php/observatorio/ 
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And yet, as we document in what follows, despite official war rhetoric and the ex-

tensive militarization of security policies —and despite having an arguable case of exist-

ence of armed conflict in a legal sense— Mexican authorities have not tried to leverage the 

distinctive permissions of the law of armed conflict. In fact, throughout the years of mili-

tarized counter-narcotics and internal security, Mexico’s official position has continued to 

be full commitment to its standing international human rights obligations. Not only has it 

not invoked humanitarian law, it has neither asked formal derogations from human rights 

instruments nor activated formal emergency powers nor invoked global counter-terrorism 

norms. Why has Mexico not produced available alternative legal framings of exception 

that could make its security policies appear more legitimate? What does this abstinence tell 

us about dynamics of human rights compliance and contestation in international law and 

politics?  

In examining these questions, we contribute to a growing literature on international 

norms which has stressed how international norm compliance involves complex political 

processes of contestation over a norm’s meaning and application. The expectation that 

more permissive international norms would be mobilized in the case of Mexico’s “war on 

drugs” stems from this literature’s emphasis on the strategic payoffs that norm mobiliza-

tion can have for states, in particular the mobilization by states of empowering and rela-

tively permissive norms. From a human rights perspective, high levels of violence are al-

ways suspect and subject to criticism and condemnation. As this literature has documented, 

one important strategy for states to deflect such criticisms is to invoke alternative norms 

that limit or suspend the full effect of individual legal protections. From this perspective, 
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the case of Mexico is anomalous, as Mexico appears to have lent itself to human rights 

criticisms that could have been avoided. As we show in what follows, the case sheds lights 

on the decision of states to engage in norm contestation to avoid or deflect human rights 

challenges. 

• Methodology 

• Paper outline 

 

1. Norm contestation by norm opposition 

Over the past decade, a growing literature on international norms has focused on how 

norms are understood and strategically applied by states (Acharya 2004, Zimmermann 

2016, Deitelhoff and Zimmermann 2019) [more]. This literature has stressed how research 

on the outcomes of processes of “norm internalization” and “socialization” should not be 

circumscribed to dichotomic evaluations of norm compliance (as in e.g. the classic 

contributions of Risse, Ropp, and Sikkink 1999, 2013). Rather, international norm diffu-

sion and intrastate norm socialization involve complex processes of “localization,” re-

signification, and contestation over often fluid and open-ended norms (Wiener 2004, 2014, 

Hurd 2005, Stimmer and Wisken 2019, Stimmer 2019). Instead of examining whether or 

not norms generate commitment and compliance by states, which assumes that norms have 

clear and stable meanings against which state behaviour can be measured, contributions to 

this literature have interrogated how specific modes of internalization and localization 

come about in processes of adaptation, re-signification, and political contestation. In such 
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processes, different understandings of international norms are proposed and mobilized by 

different actors for various purposes (Wiener 2014, 22-27) [more]. 

Along with its reification of normative meaning, early constructivist research 

tended to focus on norms that constrain government policies by setting expectations about 

appropriate behaviour, a prominent case being norms conferring individual rights oppos-

able to government action (Jepperson, Wendt and Katzestein 1996; Checkel 1999 and 

1997; Finnemore and Sikkink 1998). State action that fails to fulfil expectations of appro-

priate behaviour is expected to be criticized or condemned, which in turn can generate ef-

fective social shaming, “rhetorical entrapments,” and material costs for the “norm taker” 

state (Keck and Sikkink 1998; Risse, Ropp and Sikkink 1999 and 2013; Hafner-Burton 

2013, Schimmelfennig 2001).  

More recent constructivist scholarship has echoed important insights from critical 

legal studies in underlining both the fluid and contestable nature of normative meaning and 

the power-generative and permissive effect of norms (Hurd 2016, 2017) [more – Lawfare: 

Gordon 2014, Craig Jones]. In addition to protecting individual rights against state en-

croachment, norms can also grant privileges or special powers to states in ways that enable 

and broaden the range of legitimate executive action, to the point of lawfully curtailing in-

dividual rights. The universal use of international law by states to legitimize their actions 

and policies has both constraining and enabling effects. As Ian Hurd writes, on the one 

hand “states must fit their preferences into legal forms,” but on the other they are “empow-

ered when they can show their choices to be lawful” (Hurd 2017, 2). In forcing states to fit 
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their policies to legal form, international law can make it hard for them to do some things; 

but in creating powers and granting the seal of legality, it makes it easier to do others.  

The literature on norm contestation has also underscored how states can try to avoid 

the negative consequences of norm breach allegations by contesting the meaning of norms 

or their applicability to their policies or actions (Wiener 2004, Howse and Teitel 2010, 

Hurd 2017, Dixon 2017, Stimmer 2019). Since often assessments of whether a state com-

plies with international norms are mediated by interpretations of the norm’s meaning and 

application, states can push back against charges of non-compliance by contesting such 

interpretations and introducing others more favourable to their interests. When it comes to 

national security in particular, norms tend to be imprecise (Abbott and Snidal 2000, 440-

1). Assessments of legal compliance are then not purely technical affairs, to be established 

by neutral social scientists or legal scholars, but rather politically charged processes that 

can involve legal argumentation and counter-argumentation, blame shifting, and competing 

interests in political legitimization. In such cases, the applicability, meaning, and practical 

implications of norms can be plausibly construed differently by different actors (Deitelhoff 

and Zimmermann 2019, Stimmer and Wisken 2019). 

If we think of norms as strategic assets, we can expect norm contestation to reflect 

differences in the perceived distribution of normative powers and constraints from alterna-

tive frames and interpretations. This expectation applies to both states and non-state nor-

mative stakeholders. State governments can be expected to mobilize and contest interna-

tional norms in ways that validate their policies and preferences vis-à-vis challengers and 

critics, both internal and foreign. In particular, they may be expected to mobilize norms 
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that enable and empower them by constituting powers, furnishing language to justify their 

policies, or make their action harder to assail. On the other hand, non-state agents may 

mobilize international norms that curtail state power and protect private or international 

interests, which they can do before national or international courts, in diplomatic fora, pub-

lic debates etc.  

 In the case of international law, we can expect state governments to contest and 

frame their actions in ways that make their own preferred policies appear lawful. Further-

more, if interpretive conditions are favourable, governments may be expected to contest 

norms in ways that enhance their lawful powers, either by expanding the scope of permis-

sible action or by narrowing the scope of their opponents’ challenges, in particular the 

reach, power or independence of oversight organs. In the particular case of human rights 

law, when accused of violating norms, states may be expected to mobilize and claim op-

posable power-granting norms, which can narrow or suspend the full application of human 

rights. 

The most prominent contemporary illustration of these dynamics is the complex 

legal constellation regulating the “global war on terror” that was promoted by the US in the 

aftermath of the 9/11 attacks. It combines elements from the law of armed conflict and the 

counter-terrorist regime that was legislated by the UNSC under US leadership. The latter 

constituted powers in states to discretionally put individuals and organizations in an inter-

national terrorist list, in virtue of which their assets could be frozen, funding and support 

criminalized, and preventive measures taken to thwart potential terrorist attacks, with no 

procedural safeguards included for the targets of such measures (Johnstone 2008, Sullivan 
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2020, White 2012). While the counter-terrorism regime formally created obligations in 

states to adopt internal measures and legislation, in practice there was no enforcement of 

such obligations but rather their instrumentalization by states. As a commentator noted at 

the time, “rather vague calls to combat terrorism leave considerable discretion to each state 

to decide how to go about doing that, carrying the potential for human rights abuses in the 

name of fulfilling Security Council-imposed obligations” (Johnstone 2008, 347). By in-

voking imperatives of national security, and mobilizing norms and powers drawn from 

global counter-terrorism, states could oppose and contest restrictions mandated by due 

process rights, rights to freedom of arbitrary detention, and privacy. Contestation over the 

proper balance between national security and human rights in counter-terror operations has 

continued to the present (e.g. Ní Aoláin and Campbell 2018). 

States have mobilized international law to legitimize even more extensive human 

rights infringements in the context of “targeted killings” operations (Hurd 2017, 82-102) 

[Bhuta, Hakimi]. Faced with denunciations that such targeted assassinations constitute 

extrajudicial killings —a gross human rights violation— states have claimed that drone 

operations occur in the context of an armed conflict and are aimed at legitimate targets 

under the laws of war. By invoking threats posed by transnational terrorist networks, and 

stretching the term “hostilities” into radically new security scenarios, states have sought to 

deflect accusations of human rights violations and justify their security policies. While 

these policies remain problematic from a human rights perspective, they are legally unset-

tled and have leveraged the relative permissiveness of the law of armed conflict.  
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Similar strategies can be deployed beyond the “global war on terror.” By success-

fully framing public actions in terms of the law of armed conflict, states can claim the le-

gality of lethal force that would be impermissible in peacetime. Most importantly, states 

can use lethal force as first option, not last resort, against members of enemy organizations 

or “direct participants in hostilities”; on this basis they can bomb camps or individuals 

without first attempting arrest [cite]. States can also invoke military advantage and feasi-

bility in ways altogether foreign and contrary to human rights law. When invoking the 

“proportionality rule,” states claim permission to cause “incidental injury” to protected 

persons (infringements on the rights to life and physical integrity) when this can be shown 

not to be “excessive relative to the military advantage.”3 Norms on feasible precaution and 

advance warning similarly make protective obligations conditional on feasibility, as as-

sessed by military commanders.4 

This strategy is an important instace of the general of type of norm contestation by 

norm opposition. A great deal of political contestation over international norms occurs on 

the fragmented terrain of international law, where conflicting norm-complexes coexist 

without higher-order authorities univocally designated to adjudicate their conflict and set-

tle their meaning and scope of application. Different regimes in international law can pro-
                                                        
3 In the formulation of Additional Protocol I art. 57.2.a.iii: “those who plan or decide upon an 
attack shall refrain from deciding to launch any attack which may be expected to cause incidental 
loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which 
would be excessive in relation to the concrete and direct military advantage anticipated.” 
4 According to rule 15 of the ICRC study of customary IHL, “the conduct of military operations, 
constant care must be taken to spare the civilian population, civilians and civilian objects. All 
feasible precautions must be taken to avoid, and in any event to minimise, incidental loss of 
civilian life, injury to civilians and damage to civilian objects” (Henckaerts & Doswald-Beck 2009, 
51, emphasis added). According to rule 20, “Each party to the conflict must give effective advance 
warning of attacks which may affect the civilian population, unless circumstances do not permit” 
(Henckaerts & Doswald-Beck 2009, 62) 
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duce conflicting claims in a single situation; inconsistent rights and obligations are as-

signed to agents, or different bodies under different sets of norms are identified for poten-

tial dispute resolution (Koskenniemi 2006, Alter and Raustiala 2018). An important form 

of contestation in this fragmented legal terrain consists in the opposition of norms against 

norms, which in less formal settings takes the form of “rhetorical” deployment of norms to 

counterbalance or neutralize other norms (Stimmer and Wisken 2019, 530, Dixon 2017). 

Legal fragmentation creates contestation opportunities in the form of invoking norms to 

displace alternative norms or limit access to them.5  

Now, to return to the case of Mexico, our theoretical expectations tell us that states 

will mobilize the law of armed conflict when this is in line with their preferred security 

policies and if a plausible case can be made. As noted, Mexico’s “war on drugs” runs con-

trary to this expectation. Even though Mexico has militarized internal security and resorted 

frequently to lethal force; and even though arguably an armed conflict in the legal sense 

exists in Mexico, three successive governments have reaffirmed Mexico’s adherence to a 

human rights framework in its security policies. The next section will reconstruct expert 

debates on the classification of violence in Mexico and show that a plausible case of exist-

                                                        
5 A particularly strong form of norm opposition consists in the invocation of the rule lex specialis, 
which holds that in cases of norm conflict, the law that is more concrete and directly applicable to 
the case should prevail over more general and otherwise applicable laws (Koskenniemi 2006). The 
International Court of Justice cited this rule to conclude that, while both the law of armed conflict 
and human rights law apply concurrently in conflict situations, norms regarding targeting and de-
tention in the laws of war are more specific and germane to the situation, and as such can limit the 
scope of more general protective norms in human rights law. See Legality of the Threat or Use of 
Nuclear Weapons, Advisory Opinion, 1996 ICJ REP. 226, paras. 24-25 (July 8); Legal 
Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory 
Opinion, 2004 ICJ REP. 136, paras. 102-113 (July 9). 
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ence can be made. The following section will discuss the reasons why Mexico has stuck to 

the human rights framework. 

 

2. Legal classification of violence in Mexico 

In international law, the applicability of the law of armed conflict in cases of non-

international organized violence is established on the basis of a constitutive norm which 

was introduced by the International Criminal Tribunal for the former Yugoslavia (ICTY) 

in the so-called Tadić case. The Tadić norm is now widely recognized as authoritative for 

establishing the applicability of Common Article 3 of the four Geneva Conventions and of 

customary International Humanitarian Law in non-international cases of organized and 

large-scale violence (Sivakumaran 2012, 155-180). As the ICTY ruling puts it, “an armed 

conflict exists whenever there is a resort to armed force between States or protracted armed 

violence between governmental authorities and organized armed groups or between such 

groups within a State.” This compact formulation, along with subsequent jurisprudence of 

the Tribunal and commentary by legal experts, identifies two broad criteria of existence of 

armed conflict, and hence application of the laws of armed conflict: the intensity of vio-

lence and the level of organization of armed groups. Associated to these criteria are various 

“indicia” that serve to assess more specifically the extent to which the two legal criteria are 

satisfied. 

Regarding the intensity of violence, the indicia include the number of violent inci-

dents; the level and duration of violence and its geographical spread; the number of deaths, 

injuries, and damage caused; the use of the armed forces on the part of the state; the 



 13 

weapons used by the parties; the conclusion of ceasefire or peace agreement; and the in-

volvement of third parties, in particular the UN Security Council. With respect to the orga-

nization criterion, indicia include the existence of a command structure, headquarters, and 

uniforms; the modes of communication used; whether military training is given to mem-

bers of the group; the ability to control territory, to procure, transport and distribute arms, 

and to recruit new members; the existence of internal regulations and disciplinary proced-

ures. 

These indicia for classification are open-ended and to be read neither as sufficient 

nor necessary conditions. Not all of them need to be present for an armed conflict to le-

gally exist; they operate rather as criteria the cumulative effect of which is to validate the 

judgment that an armed conflict does exist for legal purposes. There is little authoritative 

jurisprudence to settle competing interpretations of their meaning or weight. 

The extent to which the Tadić indicia can be found in Mexico has been contested 

by legal experts and policy think tanks. Some are clearly present, others clearly absent; 

some have appeared intermittently both in time and space and others are disputable. Their 

assessment and cumulative effect have been subject to much debate by legal scholars and 

policy experts. Multiple law review articles and reports by international think tanks have 

concluded that Mexico has had a non-international armed conflict in the legal sense since 

the beginning of its “war on drugs” in 2006, at least in certain areas, during certain periods, 

and for certain non-state armed groups (Bergal 2011, Kerr 2012, Bloom 2012, Comer and 

Mburu 2015, Leiden University Human Rights Clinic 2018, Rojo Fierro 2020). Others 

have questioned these assessments and conclusions, rejecting both the classification of 



 14 

Mexican violence as an armed conflict and the applicability of the laws of armed conflict 

in the country (Gallahue 2011, Nill Sánchez 2013, Rodiles 2018). 

With regard to the intensity criterion, there are the staggering figures of violent 

deaths, internal displacement, and forced disappearances, which are at the level of, if not 

beyond, those of unquestionably existing armed conflicts. There is also the fact that Mexi-

can authorities have deemed necessary to deploy the army and navy in order to meet the 

threats posed by criminal organizations. Some cartels and militarized criminal organiza-

tions are known to have the capacity to procure and use large arsenals of high-calibre 

weapons, including fragmentation grenades, grenade launchers, antitank rockets, armour-

piercing ammunition, and industrial explosives. In many areas, their armed capacity sur-

passes that of local, state, and federal police forces (Bergal 2011, 1072, Comer and Mburu 

2015, 82). The protracted character of violence is manifest, as high levels of violence have 

been reported and sustained for a decade and a half now. 

Regarding the degree of organization of non-state armed groups, some cartels —

notably Zetas, Sinaloa, and Jalisco Nueva Generación— have a coercive apparatus with a 

level of organization and command structure that allows them to pursue military objectives 

in sustained ways (Bergal 2011, 1071). Cartels are also known to compete and fight among 

themselves for control over territory. Areas near the US border have been particularly luc-

rative and attractive for drug entrepreneurs, and correspondingly fought fiercely over 

among cartels. It has been well documented that the Mexican army has undertaken “non-

conventional operations” to reclaim territory in the states of Baja California, Guerrero, Mi-

choacán, Nuevo Laredo, Sinaloa, Tamaulipas, and Tijuana (Bergal 2011, 1071). 



 15 

Critics of this assessment retort that Mexican cartels actually lack the form of 

organization required to carry out military operations and be able to comply with the laws 

of war. “Even in the deadliest regions of Mexico, an overwhelming majority of the deaths 

taking place are more properly characterized as discrete criminal murders, not mass casual-

ties inflicted by military onslaughts” (Nill Sánchez 2013, 483). Mexican drug cartels rely 

extensively on loosely associated enforcer organizations. Very often it is hit men and petty 

criminals that carry out the killings for them, or fragments of former cartels and “non-

aligned freelancers” over which control can be precarious (Gallahue 2011, 43). According 

to this view, Mexican violence may be best described not as “macro-violence at the stra-

tegic level,” i.e. the confrontation of two or more well-organized and disciplined military 

structures in a scenario of hostilities, but rather as “multiple incidents of micro-violence at 

local levels” (Nill Sánchez 2013, 485-6). Given the atomization of criminal violence, and 

in particular its delegation by drug business entrepreneurs on multiple small criminal 

groups, responsible military command may be absent in most cases. 

Furthermore, criminal gangs typically do not challenge directly the Mexican armed 

forces over territorial control. The empirical literature on criminal violence has found that, 

by and large, criminal organizations prefer to coexist peacefully and pursue cooptation and 

bribing tactics rather than direct attacks (Lessing 2015, 2018, Duncan 2014). Their busi-

ness interests and preferences consist not in taking over governance responsibilities in ter-

ritories they control, but rather in preserving their illicit economy structures alongside 

forms of state authority. The forms of territorial control exercised by drug cartels are lim-
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ited and oriented by business interests, not expansive nor aimed at displacing or substitut-

ing the State in its governance functions. 

Lastly, while the number of Mexican soldiers deployed in the “war on drugs” has 

certainly been considerable, they have been formally tasked only with law enforcement 

operations within a human rights mandate, not with military operations in a context of hos-

tilities. The formal powers given to the military and navy in “joint operations” include pa-

trolling areas; arresting traffickers; setting up checkpoints against drug smuggling in roads 

and highways; destroying poppy and marihuana fields; and interdicting drug shipments at 

sea —not attacking “enemy combatants” even when they are posing no imminent threat. 

Neither military necessity nor proportionality has been invoked in the context of public 

security operations (Nill Sánchez 2013, 481). Mexico’s turn to the military may be not a 

reflection of the enemy’s military capacities, but rather of the fact that local police forces 

are widely perceived as corrupt or corruptible and hopelessly inept (Gallahue 2011, 43, for 

the long history see López-González 2012).  

 

3. Mexico as a situation of violence other than war 

This overview of debates over the applicability of the Tadic norm in Mexico reveals the 

legal terrain faced by Mexican authorities when pursuing security policies. As Alejandro 

Rodiles has argued, in the face of such legal indeterminacy, the relevant question to ask is 

not whether in fact the legal indicia of existence of non-international armed conflict are 

substantiated in Mexico, but rather whether, as a matter of policy, it would make sense for 



 17 

Mexican authorities to legally frame criminal violence as a non-international armed con-

flict (Rodiles 2018, 11).  

 We identify two connected sets of reasons why Mexican authorities have not 

framed internal security in terms of the law of armed conflict. In this section we discuss the 

first set and show that such framing was perceived by high-level military officers and dip-

lomats to have large sovereignty costs. This does not mean that militarization has gone un-

contested, on the contrary, but contestation has taken place predominantly on the domestic 

plane and internationally within the narrow channels of the human rights system. Whatever 

political costs the appalling human rights record of Mexico’s “war on drugs” may have 

had, they are inferior to the perceived sovereignty costs of mobilizing the law of armed 

conflict.  

In the following section we turn to the second set of reasons and shows how three 

successive Mexican governments have successfully carved leeway for their militarized se-

curity policies in domestic law. The Mexican constitutional system has proven sufficiently 

elastic to legally accommodate military involvement in internal security tasks, despite an 

explicit prohibition in the Constitution itself. Formally but not in practice, the military has 

operated within the constraining framework of human rights and constitutional law. This 

flexibility goes some way into explaining why successive Mexican governments have es-

chewed strategies of norm opposition on the international terrain, which they cannot con-

trol as well as they have domestic law.  

 Acute awareness of the sovereignty costs of classifying violence as an armed con-

flict has a long history in Mexico. Traditionally, Mexico’s political elites, particularly 
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those associated with the Institutional Revolutionary Party (PRI), have been extremely 

zealous of national sovereignty and opposed to international interference in domestic af-

fairs (Anaya Muñoz, 2012). Their protective attitude towards national sovereignty has his-

torically informed Mexico’s diplomatic positions towards the law of non-international 

armed conflicts and the very definition of non-international armed conflict. 

To date, Mexico is the only Latin American country that has not ratified Additional 

Protocol II to the Geneva Conventions, which was drafted specifically to regulate non-

international armed conflicts. Originally the reason for not ratifying the treaty lied in the 

perception that it could facilitate the intervention of foreign powers in Mexican internal 

affairs. In response to an exhortation made by the UNGA for all states to ratify the Addi-

tional Protocol, Mexico expressed reservations regarding the definition of armed conflict 

in Additional Protocol II. As an internal document of the Foreign Affairs Ministry put the 

point in 1979, 

Mexico has reservations with regard to Protocol II because it is indispensible to es-

tablish mechanisms that prevent that norms applicable in armed conflicts become 

intervention tools [instrumentos de intervención] in cases of civil war, the defini-

tion that appears in Protocol II is insufficiently clear in this respect…6 

                                                        
6 Mexican Foreign Affairs Ministry, Direction of UN Affairs, ONU 3734-6,1979, “Estado de la 
firma y la ratificacion de los Protocolos Adicionales a los Convenios de Ginebra de 1949, relativos 
al respeto de los derechos humanos en los conflictos armados: Informe del secretario general” 
(Diplomatic Archive Genaro Estrada, Mexico City). Mexico was responding to a call made by the 
UNGA in In 32/44 of 1977 for all states to consider ratifying the Additional Protocols.  
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In 1983, when ratification was brought before the Mexican Senate, Mexico ratified the first 

but not the second Protocol. The Ministry of Defence vetoed ratification of Protocol II on 

grounds similar to those of 1979: 

With regard to Additional Protocol II, this office [the Ministry of Defence] does not 

consider convenient to ratify it, in virtue of the fact that, even though paragraph 2 

of article 1 establishes specifically that the Protocol does not apply “to situations of 

internal disturbances and tensions, such as riots, isolated and sporadic acts of vio-

lence and other acts of a similar nature, as not being armed conflicts,” there is a risk 

that the international organ in charge of interpreting the Protocol could have differ-

ences with the  position of the affected state with regard to the type of internal con-

flict, thus allowing the Protocol to become an interventionist tool [instrumento 

intervencionista].7 

Because the definition of armed conflict in article 1 of the Protocol is open-ended and im-

precise, military officers and diplomats deemed the treaty too vulnerable to politically mo-

tivated interpretations by international organizations (presumably the ICRC) and foreign 

powers (presumably the US first and foremost).8 

                                                        
7 Mexican Foreign Affairs Ministry, Direction of UN Affairs, ONU 3791-11, 1983, “Estado de 
firma y la ratificacion de los Protocolos Adicionales a los Convenios de Ginebra de 1949, relativos 
a la proteccion de las victimas de los conflictos armados internacionales (Protocolo I) y a la 
proteccion de las victimas en los conflictos armados sin carácter internacional (Protocolo II)” 
(Diplomatic Archive Genaro Estrada, Mexico City). We are grateful to professor Giovanni 
Mantilla for sharing these diplomatic documents. 
8 Art. 1.1 of APII sets the scope of application of the Protocol as armed conflicts “which take place 
in the territory of a High Contracting Party between its armed forces and dissident armed forces or 
other organized armed groups which, under responsible command, exercise such control over a part 
of its territory as to enable them to carry out sustained and concerted military operations and to 
implement this Protocol.”  
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Nearly twenty years later, Mexico’s diplomatic team in the negotiations of the 

Rome Statute of the International Criminal Court (ICC) followed similar reasoning when it 

opposed (unsuccessfully) the incorporation of the Tadić definition in the Rome Statute on 

grounds that it was overly vague and open to manipulation and political cooptation. Ac-

cording to the chief negotiator, the Statute could be hijacked and used as a tool of foreign 

intervention in Mexican affairs (González Gálvez 2000, 20-22). The Mexican negotiators 

also opposed granting the UNSC power to suspend or order investigations on grounds that 

this would undermine the Court’s independence and risk it becoming a tribunal ran by 

great powers against small- and medium-size countries (González Gálvez 2000, 6-7, 22).  

In the case of Mexico’s “war on drugs,” the Tadić norm invited equivocal interpre-

tations of a complex situation. By ratifying the Rome Statute, Mexico opened itself to the 

scrutiny of foreign judicial authorities that are vulnerable to political pressure and have in-

complete knowledge of the situation on the ground. If Mexican officials had to choose be-

tween the wider permissions of the laws of armed conflict, on the one hand, and avoiding 

the risk of foreign intervention channelled through international criminal law, on the other, 

the latter was to be preferred.9 

Mexican authorities have also taken steps in other legal fora to minimize the threat 

of having criminal violence classified as an armed conflict. The Mexican team at the 31st 

International Conference of the Red Cross and Red Crescent in 2011 opposed the well-

established doctrine that motivations are irrelevant for the classification of violence as a 

non-international armed conflict. Mexico’s position paper at the conference opposed this 

                                                        
9 Interview with ambassador Sergio González Gálvez, September 11, 2018. 
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proposition and argued (unsuccessfully) that political motivations should be a necessary 

condition for an armed conflict classification, an important implication of which would be 

to exclude the application of the law of armed conflict in the “war on drugs.”10 

Even if Mexico was not successful in changing the legal doctrine of classification, 

it has officially denied the applicability of the Tadic norms to criminal violence. According 

to the former chief of legal affairs in the Army —who was also in charge of designing and 

moving forward the Internal Security Law through Congress— there is in Mexico no well-

organized belligerent force opposing the state, and while criminal groups may have intan-

gible control over certain areas, they have neither territorial control nor fixed positions, nor 

the capacity to undertake sustained military operations in well-defined areas.11 Similarly 

for the chief negotiator of the Rome Statute, rather than an armed conflict, Mexico has “a 

serious security problem that is linked to drug trafficking at a continental scale and to the 

vicinity of the largest consumer of drugs in the world, which is also the main provider of 

weapons to organized criminal groups in Mexico and South America.”12 As we saw previ-

ously, these claims are not dispositive of legal classification, but they are legally plausible 

and in line with Mexico’s commitment to national sovereignty. 

                                                        
10 Interview with former legal officer at the ICRC office in Mexico. The passage to which Mexico 
objected appeared in the final report of the Conference and goes as follows: “Under IHL, the moti-
vation of organized groups involved in armed violence is not a criterion for determining the exis-
tence of an armed conflict. Firstly, to introduce it would mean to open the door to potentially nu-
merous other motivation-based reasons for denial of the existence of an armed conflict. Secondly, 
political objective is a criterion that would in many cases be difficult to apply as, in practice, the 
real motivations of armed groups are not always readily discernible; and what counts as a political 
objective would be controversial. Finally, the distinction between criminal and political organiza-
tions is not always clear-cut; it is not rare for organizations fighting for political goals to conduct 
criminal activities in parallel and vice versa.” (ICRC 2011, 11) 
11 Interview with former chief of juridical affairs at the Mexican army, September 18, 2018. 
12 Interview with ambassador González Gálvez. 
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 The only “international organ” authorized to give an official legal classification of 

organized violence is the ICRC. Traditionally the ICRC has been very cautious with NIAC 

classifications and reluctant to make its assessments public, and Mexico has been no ex-

ception. The ICRC first established its regional office in Mexico City in 2006, the very 

same year that president Calderón declared the “war on drugs.” In addition to its role pro-

tecting vulnerable groups in Mexico, the ICRC has been involved in training military per-

sonnel and technically supporting the drafting of internal regulations on the use of force, 

on which more below. But while the ICRC has been involved as technical adviser, internal 

regulations on the use of force have not been framed in the language of the law of armed 

conflict but rather on the basis of human rights law. According to an ICRC legal officer in 

Mexico, this involvement in human-rights based regulatory efforts is relatively new for the 

ICRC and stems from the realization that, in addition to more traditional training in hu-

manitarian law, military forces conducting law enforcement operations need to make pro-

gress in the integration of human rights standards.13 

On this basis, we can assume that ICRC’s implicit position on classification has 

been that Mexico constitutes not an armed conflict but rather a “situation of violence be-

low the threshold of armed conflict,” in which humanitarian assistance is required but the 

laws of armed conflict do not apply.14 That Mexico satisfies the criteria for such classifica-

tion is failr fairly straightforward and diplomatically unproblematic: there has been a great 

deal of violence, lasting for a long time, and with countless victims; violence has been col-
                                                        
13 Interview with legal officer at ICRC’s Mexico office, November 30 of 2018. 
14 Interview with staff at ICRC Mexico office, May 18 of 2018. 
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lectively organized and has involved a large number of people; and it has had devastating 

humanitarian consequences (ICRC 2014). This alternative classification of violence has 

allowed the ICRC to undertake humanitarian work in Mexico, and assist Mexican authori-

ties and legislators in regulating the use of force, while avoiding confrontations with Mexi-

can officials on the sensitive topic of application of the law of armed conflict.  

 

4. Executive discretion within a human rights frame 

When the Mexican Supreme Court first authorized in 1996 the deployment of military per-

sonnel to assist civilian authorities in law enforcement, it did so in a way that integrated 

militarization in the constitutional framework.15 Since then, involvement of the Mexican 

military in internal security matters has been formally understood to be supportive of —

and subordinate to— civilian law enforcement agents. Military participation in internal se-

curity tasks has thus been kept de jure within ordinary constitutional forms. Successive 

Mexican governments and the military have never abandoned the position that the full re-

gime of constitutional and human rights law continues to apply even in the extraordinary 

circumstances of militarized criminal violence.  

About a decade after Calderón’s initial declaration of war, the Mexican army began 

issuing public demands for the creation of a more robust legal mandate for its involvement 

                                                        
15 The constitutional controversy concerned the proper interpretation of art. 129, which mandates 
that “in times of peace, no military authority can exercise more tasks than those exactly connected 
with military discipline.” In a first ruling issued in 1996, the Supreme Court held that this article 
did not preclude the armed forces from assisting civilian authorities in matters of internal security, 
and added that this assistance did not require an emergency declaration, as defined by art. 29 of the 
Constitution. The ruling became settled constitutional jurisprudence in 2000 (res. P./J. 38/2000) 
(Guevara 2004, 43-48) (Nexos, 2011). 
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in internal security than constitutional jurisprudence.16 As could be expected from the pre-

ceding discussion, the army’s demand was not to have recourse to the laws of armed con-

flict but rather that the Mexican legislature produce a bill that clarified the terms of their 

involvement in internal security. The legislature first delivered in 2017 when it passed the 

Internal Security Law, but this was struck down by the Supreme Court in 2019. The legis-

lature delivered again in 2020 with the creation of the National Guard, which became op-

erational in 2020 and is active to this day.   

As it waited for a more robust legal framework to be negotiated and passed in Con-

gress, the military produced internal regulations and guidelines for the use of force. They 

were drafted in response to presidential orders to devise internal guidelines for the use of 

force in compliance with human rights standards, but also in reaction to the perceived need 

to have some protocols of action for the operations in which the army and navy were in-

creasingly involved.17 They include the Navy’s 2009 “Directive to regulate the legitimate 

use of force;” the Army’s 2012 “Directive to regulate the legitimate use of force by the 

Mexican Army and Air Force;” the 2014 “Manual on the use of force for the three Armed 

Forces;” and the 2017 “Protocol of Behaviour of the Federal Police on the Use of Force,” 

produced by the Ministry of the Interior.18   

                                                        
16 In a rare public plea, the Secretary of Defense, general Salvador Cienfuegos, wrote an op-ed in 
the newspaper El Universal in May of 2016 urging Congress to regulate the terms of involvement 
of the armed forces in internal security (Cienfuegos 2016). The armed forces require “legal cer-
tainty” regarding the terms of their involvement in internal security, he wrote; they “could serve 
better with a legal backing that allows the troops to do” what they were actually doing in practice.  
17 The Navy directive states in its recitals that it was produced following a mandate in the National 
Program of Human Rights 2008-12, which was prepared by the Mexican presidency. It also states, 
as do the Army directive and the Joint Manual, that it fills a legislative gap in the regulation of 
force. 
18 See respectively DOF: 15/10/2009; DOF: 23/04/2012; DOF: 30/05/2014; DOF: 18/10/2017. 
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All directives are stringent and refer repeatedly to international obligations to re-

spect human rights; they are explicitly designed as protocols for law enforcement, not for 

the conduct of hostilities. They mostly cite as legal sources domestic legislation and the 

Mexican Constitution, but also the UN’s 1979 Code of Conduct for Law Enforcement Of-

ficials and the 1990 Basic Principles on the Use of Force and Firearms by Law Enforce-

ment Officials. In all directives, military agents are described as law enforcement officials. 

Correspondingly, standards for the use of lethal force are highly restrictive: lethal force is 

permitted only in response to the imminent or actual use of lethal or seriously incapacitat-

ing force by an attacker (Navy: art. 9; Army: art. 9; Joint Manual: §15.b.1). In all situa-

tions, detention should be the primary goal of law enforcement; someone who breaks the 

law but does not directly threaten the vital interests of a law enforcer or innocent third 

party is not a legitimate target of lethal force. When there is tangible risk that innocent 

third parties will be collaterally injured by a law enforcer, the use of force is unlawful 

(Joint Manual §14.c-e). In contrast to the proportionality principle in the law of armed con-

flict, in virtue of which significant military advantage can outweigh obligations of protec-

tion, the Mexican directives only allow for lethal force when innocent lives are imminently 

at stake. 

In addition to regulating the use of force, the directives include procedures for op-

erations that lead to injuries or casualties. Detailed reports must be filled after each oper-

ation; photographs taken and all evidence preserved for forensic experts and judicial opera-

tors to inspect (Army arts 14-15; Joint Manual §15.c). Every injury and death during an 

operation must be treated as a potential crime; law enforcers are warned of the criminal 
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and administrative liabilities they may face if found in breach of the regulations (Army art. 

16; Joint Manual §§19-21). 

On paper, the directives are sophisticated, protective, and demanding. In practice, it 

is doubtful that the military has taken the steps necessary to train personnel along what the 

directives require or implemented the oversight mechanisms they contemplate. A critical 

issue has been the extremely high lethality of joint operations, which appears inconsistent 

with the restrictions on the use of lethal force (Pérez Correa et al. 2018).19 

Attempts to normalize in domestic law the military involvement in internal security 

began in late 2016, when several bills were introduced in the Mexican Congress for the 

adoption of a “law on internal security.”20 Despite much public outcry and contestation 

over militarization from several quarters, including the National Commission on Human 

Rights (Comisión Nacional de los Derechos Humanos, 2017) and a broad coalition of aca-

demics and civil society groups (Seguridad sin guerra, 2018), in December 2017 Congress 

adopted the Internal Security Law (Presidencia de la República, 2017). The law was meant 

to lay down procedures by which the armed forces could become involved in the gov-

ernment’s security policies. While it was declared unconstitutional by Mexico’s Supreme 

Court in November 2018 on the grounds that Congress could not legislate matters of inter-

nal security in a regular bill, its short existence serves to illustrate how the Mexican gov-

ernment has approached the legal framing of militarized security. 

                                                        
19 In March of 2019, in response to a formal request of information, the Ministry of Defense de-
clared that it had not collected detailed information on its operations since 2014, and consequently 
could not provide the information requested (Aristegui Noticias 2019). This constitutes a flagrant 
violation of the regulations on the use of force.  
20 Camacho Quiroz & Tamayo Morales, 2016; Gil Zuart, 2016; De la Torre Valdez, 2017; Grupo 
Parlamentario del Partido Verde Ecologista de México, 2017. 
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The Internal Security Law was an eminently constitutive not regulatory bill. It in-

voked human rights broadly as setting limits on the use of force and cited the various in-

ternal regulations reviewed above to define what constitutes legitimate force.21 But the 

Law concentrates mostly on defining procedures by which the president can request mili-

tary assistance in order to address “threats to internal security” and coordinate the simulta-

neous operation of federal authorities and state and local governments. The heart of the bill 

was the legal figure of a “declaration of protection of internal security,” which when in-

voked by the president authorized the armed forces’ involvement in a given territory (art. 

4). Whenever threats to internal security override the capacity of authorities normally in 

charge of protection, or whenever local and national authorities failed to coordinate prop-

erly their responses to a threat, then a declaration of protection was in order (art. 11).  

The bill listed some cases of “threat to internal security,” including obstructing 

public authorities that confront organized delinquency, but the category of “threat to inter-

nal security” is deliberately left open-ended. As the law has it, it is really an executive de-

cision by the president, if plausibly justified, that activates the armed forces’ faculty to 

intervene. While the law works analogously to a declaration of emergency, it explicitly 

clarifies that it makes no derogation of constitutional rights (art. 7), thus avoiding the bur-

dens of activating constitutional art. 29 on emergency declarations. It was, nonetheless, a 

declaration of emergency by a different name. 

After the Supreme Court struck down the Internal Security Law in late 2018, presi-

dent López Obrador doubled down and announced that he would promote a constitutional 
                                                        
21 Art 7: “The acts by authorities to implement this Law shall respect, protect and guarantee human 
rights, in all times and without exception.” 
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reform to create a National Guard as a key element in his strategy to tackle crime and inse-

curity in the country. After a short debate in Congress, and in the face of staunch opposi-

tion from civil society actors formerly opposed to the Internal Security Law, the reform 

was approved in March 2019.  

A central controversy in public debates over the National Guard has been whether 

it should be a civilian or militarized body. The now-reformed constitutional article 21 es-

tablishes that the National Guard is a police force, civilian in nature and ascribed not to the 

Ministry of Defense but to the Ministry of Security and Citizen Protection. However, the 

constitutional reform also establishes that the National Guard is to be made of members of 

the military and naval police forces, and the Federal Police. While it is de jure a civilian 

force, de facto it is composed by military personnel and trained on the basis of military 

discipline and doctrine.22  

The constitutional reform also establishes that the National Guard shall act in co-

ordination and collaboration with state and municipal-level police forces, while a transitory 

article established that, for a period of five years, while the National Guard comes into full 

force, the president will be able to use the regular armed forces in internal security func-

tions. In early April 2019, president López Obrador appointed an army general as first 

commander of the National Guard, while Congress started discussing the specifics of the 
                                                        
22 As was declared by the Minister of Security and Citizen Protection, Alejandro Durazo, and the 
commander of the Navy, admiral José Rafael Ojeda Durán, during the open sessions held in 
parliament around the creation of the National Guard. Durazo stated that, while a civilian organ, 
the National Guard would have the same types of discipline, training, and doctrine that prevail in 
the armed forces; similarly, admiral Ojeda claimed that the National Guard would be oriented by 
the same military values, discipline, and professionalism that have oriented the armed forces. See 
“Versión estenográfica de la mesa temática: Seguridad, construcción de la paz y Guardia Nacional, 
del viernes 11 de enero de 2019, Cámara de Diputados del H. Congreso de la Unión” available at 
http://cronica.diputados.gob.mx/Ve11ene2019-GN-M.html#duran (accessed on May 20, 2019).   
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National Guard’s organization and command structure, together with a national law on the 

use of force (Molina 2019). In May 2020, president López Obrador issued a decree allow-

ing the army and navy to participate in internal security, now supposedly in support of the 

National Guard. 

To conclude this section, we may succinctly characterize the current situation in 

Mexico. There has been militarization without application of the law of armed conflict; 

there are non-state armed groups which have military capabilities equivalent to those of 

political insurgencies in civil wars, but which are treated de jure as criminals and some-

times de facto as state enemies; the military has been formally called to assist civilian 

authorities in law enforcement, but in fact have taken over the bulk of internal security 

tasks. The resulting legal situation is ambiguous in two important respects. First, while the 

military is supposed to operate under restrictive human rights standards, it lacks training in 

law enforcement and effective oversight mechanisms of compliance with its regulations on 

the use of force. Secondly, while no public emergency has been officially declared, the 

flare up of violence has led to a de facto emergency. Under the Internal Security Law, such 

undeclared emergency became somewhat formalized in the “declaration of protection of 

internal security,” but without triggering the controls that come into effect during formal 

declarations. Currently it involves the military and navy in virtue of a presidential decree, 

and the National Guard, which is formally civilian but military by constitution. 

Ultimately, legal ambiguity and lack of accountability have enhanced the scope of 

executive action. Once this flexibility of domestic law to executive direction is taken into 

account, it appears less surprising that Mexico has not mobilized the exceptional powers of 
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the law of armed conflict: it is perceived as costly, and similar benefits can be gained 

through domestic law in a more manageable domestic plane. 

 

5. Discussion 

So what does this all tell us about dynamics of norm contestation and norm opposition to 

human rights law? 

• Domestic legal processes in Mexico have been pliant enough to executive designs, 

and sufficiently detached from international human rights constraints, to give legal 

sanction to militarized security policies. There has been a great deal of contestation 

around the legality of militarization, but successive government have largely kept it 

within the terrain of constitutional law. Had the Supreme Court been stricter in its 

interpretation of constitutional article 129; or had Congress been less willing to 

legislative in ambiguous terms; or had effective oversight mechanisms been im-

plemented, and violations investigated and sanctioned by independent courts, the 

Mexican government may have pursued different strategies and engage more 

deeply in international norm contestation.   

• However, unlike in global counter-terrorism, Mexico has had no need to claim ex-

traterritorial jurisdiction for its security policies. Even though organized criminal 

violence is a transnational phenomenon, it has not been treated as such in Mexico’s 

security policy. When it comes to security, Mexico has had a choice between pur-

suing and avoiding further engagement with international law. Gross human rights 

violations are an international concern, but perhaps not on the same level of non-
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international armed conflicts. Pursuing international routes of legitimization in-

volves internationalizing public actions and policy, which may bring more foreign 

scrutiny, involve powerful states and, as feared by Mexican diplomats and military 

officers, create vulnerability to foreign influence.  
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