
 
 
 
 
 
 
 
 
Estimado/as participantes del Seminario de Estudios Empíricos del Derecho: 
 
El borrador que someto a su consideración es un primer intento por generalizar y hacer 
accesible a un público amplio un estudio de caso a profundidad sobre la implementación 
del Derecho Internacional Humanitario en Colombia.  
 
Publiqué ya un artículo en español documentando el caso en detalle (de allí tomo el texto 
que incluí en la sección 1),1 así que mi interés en este punto es sobre todo ir más allá del 
estudio de caso hacia preguntas y teorizaciones más generales. El borrador presenta el caso 
en la sección 3 (tengo más material de lo que aparece allí). La sección 2 es apenas un 
esbozo de algunas ideas para un eventual marco teórico.  
 
Gracias de antemano por leer! Espero que sea de su interés. Nos vemos la próxima semana. 
 
Pablo 

                                                 
1 “Entre el Deber de Protección y la Necesidad Militar: Oscilaciones del Discurso Humanitario 
Colombia, 1991-2016” en Latin American Law Review vol. 1 (2018), disponible en 
https://revistas.uniandes.edu.co/doi/pdf/10.29263/lar01.2018.02 
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The modern laws of armed conflict evolved historically from largely self-enforcing cus-
tomary norms and practices in European inter-state warfare. An important aspect of these 
norms was that belligerents had a strong motivation to comply in the anticipation of oner-
ous consequences from breaches, either in the form of direct reciprocity or from develop-
ing a reputation for non-compliance or “savagery” that could be harmful in the future (see 
generally Best 1980, Neff 2005).  
 
Compelling as the logic of reciprocity may be in contemporary international armed con-
flicts (Morrow 2014), it does not seem to apply to  non-international conflicts (NIACs), 
which constitute by far the most prevalent form of contemporary warfare. As many com-
mentators have observed, neither international law nor the distribution of military capabili-
ties in NIACs appear to sustain the reciprocity dynamics that historically made the laws of 
armed conflict a largely self-enforcing regime (e.g. Chinkin and Kaldor 2017, 74-75, Clark 
et al. forthcoming, Lamp 2011, Bassiouni 2008).  
 
Indeed, contemporary IHL not only virtually prohibits belligerent reprisals, it also does not 
treat non-state armed groups as equals to state forces in legal privileges and obligations, 
thus undermining the equal status on which reciprocity depends. Furthermore, the parties 
in NIACs are typically highly asymmetrical in military capabilities, with non-state actors 
usually lacking the capacity to discipline state forces via reciprocity mechanisms. Compli-
ance by state forces with IHL in NIACs is therefore largely about how states regulate the 
use of force within their own territory. And just as third-party states usually lack the incen-
tives and capacity to enforce human rights in violating states (Simmons 2009, 122), also in 
NIACs third-party states may be expected to abstain from investing significantly on legal 
enforcement in foreign lands and conflicts. A great deal of disciplining action aimed at 
aligning state conduct with humanitarian norms has to come from within. 
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Unmoored from its original and stabilizing conditions, the laws of war appear to be drift-
ing. To some critics, this drift is troubling, as the law threatens to become a predominantly 
state-driven, authorizing and permissive regime, oriented more towards sanctioning and 
legitimating than limiting state force (Kennedy 2006, Koskenniemi 2002, 167-71, Dill 
2015). To others, it may in fact amount to the end of the laws of war as an effective and 
legitimate international legal regime (Lamp 2011, Clark et al. forthcoming). Yet for others, 
such drift is a positive development, as it heralds the progressive “humanization of the 
laws of war” through the progressive “convergence” of the humanitarian, human rights and 
criminal international legal regimes into a single “humanity regime” fundamentally ori-
ented towards the imperative of protecting human dignity (Teitel 2011, Walzer 2004, 3-22, 
Meron 2000, Cançado Trindade 1997). 
 
While the future of IHL and its normative appraisal could be endlessly debated, any ap-
praisal must confront a straightforward empirical question: given the constraints that IHL 
seems to place on state armed forces, and given the particular conditions of contemporary 
NIACs, why would state forces embrace and comply with humanitarian norms when fight-
ing non-state groups within their own territory? This paper seeks to provide an answer to 
this question grounded on the highly complex relationship between the international hu-
manitarian and human rights legal regimes. 
 
The contemporary prevalence of NIACs, along with the emergence and consolidation of 
human rights norms and institutions over the past decades, have precipitated a deep trans-
formation in the nature and enforcement of IHL. As Eyal Benvenisti has observed, the law 
of NIACs is now premised not on the dyadic logic of reciprocity but rather on a triadic 
logic in which states fight non-state armed groups in hostilities closely monitored by third 
parties, particularly judicial and quasi-judicial bodies (Benvenisti 2010). If formerly states 
were subject to the imperfect disciplining mechanisms of belligerent reprisals, now the 
consequences of legal breaches have to be felt not in the battlefield but in legal courts, be-
fore quasi-judicial investigative bodies, and in public fora.1 
 
In at least two respects, then, the laws of war have become closely intertwined with human 
rights law. Doctrinally, legal scholars and the jurisprudence of international and regional 
courts have brought the two regimes closer together, as they have faced pressing questions 
regarding the applicability of human rights law during armed conflicts (for an overview of 
these developments and references to relevant literature, see Kalmanovitz 2016). Politi-
cally, humanitarian and human rights NGOs, activists and courts have come to have impor-
tant roles in overseeing compliance with IHL, often in ways that are indistinguishable from 
the promotion of human rights (Barnett 2018). While the two legal regimes have very dif-

                                                 
1 As researchers of civil war have noted, even non-state armed groups have come to be subject to 
the very type of pressures faced by states when they violate human rights, including “audience 
costs” relative to domestic audiences, foreign donors, and expatriate communities (Jo 2015) 
[Stanton 2016]. 
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ferent histories, legal sources, and substantive content, in practice they have become en-
meshed in highly complex and political charged ways.  
 
This paper approaches its core question through a reconstruction of the process by which 
the Colombian armed forces began to seriously implement IHL in the late 2000s. For a 
great deal of its long history, the Colombian NIAC was fought by armed forces largely un-
checked by civilian powers. Before 1991, when the current national constitution entered 
into force, the army fought under the umbrella of presidentially declared states of emer-
gency. After 1991 things began to change as the new constitution opened the domestic le-
gal order to the direct application of international human rights and humanitarian treaties. 
Civilian courts and prosecutors began taking on the task of enforcing humanitarian and 
human rights law against military personnel. However, it was only in the late 2000s that 
the Colombian armed forces took active steps to incorporate IHL into their internal control 
procedures and decision-making processes. This raises an empirical puzzle tied to my 
broader research question: Why did the Colombian armed forces begin implementing IHL 
in the late 2000? Why then and not before, and why at all? The paper traces the process 
that led to this deep implementation. I argue that the process is best characterized as a form 
of international norm contestation, in which the military skillfully used humanitarian law 
to push back against the full application of human rights law in their operations. 
 
My study contributes to fill a gap in IR studies of humanitarian law, which have largely 
ignored the complex interrelationship between the two legal regimes. It also contributes to 
theorize the process of human rights and humanitarian legal “internalization” by identify-
ing several degrees of implementation and characterizing domestic actors and institutional 
forms that appear in a wide range of cases. Thirdly, the paper challenges a commonly held 
view that implementation of humanitarian law must necessarily be a positive development 
because it constrains state actors and creates the possibility of accountability for war 
crimes. On the contrary, I show that the implementation of IHL may be a form of strategic 
action by military actors aimed at limiting the scope of more limiting oversight. Just as 
human rights treaties can change the domestic politics of ratifying states in ways that 
strengthen civil society organizations (Simmons 2009), IHL can change domestic politics 
in ways that increase the legitimacy and power of military actors. Overall, the paper con-
tributes to a growing body of literature that has eschewed teleological accounts of human 
rights norm diffusion and emphasizes instead international norms contestation in domestic 
contexts and reactionary politics.2  
 
 
1. Human rights and humanitarian law: converging yet diverging regimes 
 
En los debates en torno a la relación entre el derecho internacional humanitario (DIH) y el 
derecho internacional de los derechos humanos (DIDH) en contextos de conflicto armado 

                                                 
2 The locus classicus of the teleological account is the influential “spiral model” in (Risse, Ropp, 
and Sikkink 1999). 
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interno pueden identificarse dos grandes tesis interpretativas.3 Por una parte está la tesis de 
la convergencia, la cual hace énfasis sobre las protecciones a los derechos básicos conteni-
das en los llamados “instrumentos de Ginebra” del DIH, así como en el papel que los orga-
nismos de derechos humanos y del derecho penal internacional han jugado en la interpreta-
ción y amplificación de las protecciones a los individuos durante los conflictos armados.  
 
Defensores de esta tesis afirman que, durante un conflicto armado, las protecciones indivi-
duales que emanan de los instrumentos del DIDH aplican concurrentemente con los ins-
trumentos del DIH y de maneras que contribuyen a reforzar la dimensión protectora del 
DIH. 4 En esta línea, algunos han argumentado que la irrupción de las normas de derechos 
humanos a finales de la década de 1960 impulsó una transición de un “régimen de La 
Haya”, centrado en la regulación de las fuerzas regulares de los Estados, a un “régimen de 
Ginebra” que hace hincapié en la protección e inmunidades de la población civil. Si bien 
antes de 1960 existía una visión compartimentada de los regímenes del DIH y el DIDH, a 
partir de entonces ha tomado fuerza progresivamente una visión de complementariedad y 
convergencia. En lugar de normativas en conflicto, el DIDH y el DIH se complementarían 
y reforzarían mutuamente.5 
 
Si bien es cierto que los derechos humanos pertenecen al DIH en el sentido muy general de 
que la protección básica de la persona humana es un elemento central de los llamados ins-
trumentos de Ginebra,6 hay razones sólidas para distinguir los dos regímenes. Así, de 

                                                 
3  La relación entre los dos regímenes ha suscitado considerable interés en los últimos años. Para 
contribuciones recientes y generales al debate véase, por ejemplo, Jens David Ohlin, Theoretical 
Boundaries of Armed Conflict and Human Rights (Cambridge: Cambridge University Press, 2016), 
Monica Hakimi, “The Theory and Practice and the Intersection Between Human Rights and 
Humanitarian Law”, American Journal of International Law 111, n.º 4 (2018): 1063-1074.  
4 Theodor Meron, "The Humanization of Humanitarian Law", The American Journal 

ofInternational Law 94, n.° 2 (20002): 239-278; Antônio Augusto Cançado Trindade, “Derecho 
internacional de los derechos humanos, derecho internacional de los refugiados y derecho 
internacional humanitario: aproximaciones y convergencias”, CODHEM (2001): 62-97; Ruti 
Teitel, Humanity’s Law (Oxford: Oxford University Press, 2011). 

5  Frits Kalshoven y Liesbeth Zegveld, Constraints on the Waging of War: An Introduction to 
International Humanitarian Law (Cambridge: Cambridge University Press, 2011), 8-29. Para 
un recuento histórico útil  sobre el giro en el opinio juris hacia interpretaciones convergentes de 
la relación entre el DIH y el DIDH a partir los años noventa, véase Amanda Alexander, “A 
Short History of International Humanitarian Law”, European Journal of International Law 26, 
n.º 1 (2015): 109-138; también Marco Milanovic, “The Lost Origins of Lex Specialis: 
Rethinking the Relationship between Human Rights and International Humanitarian Law”, en 
Theoretical Boundaries of Armed Conflicts and Human Rights, editado por Jens David Ohlin 
(Cambridge: Cambridge University Press, 2016), 90-103. 

6  Elementos importantes de los derechos humanos en el DIH incluyen, por supuesto, el Artículo 
Común Tercero (en adelante AC3), que ordena la protección a la vida e integridad física de las 
personas que no participan directamente en las hostilidades, así como las prohibiciones categó-
ricas de tortura y tratos crueles y las garantías básicas del debido proceso. Disposiciones adicio-
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acuerdo con lo que podría llamarse la tesis de la divergencia, cabe enfatizar importantes 
diferencias entre las dos normativas.7   
 
Quizás la diferencia más notoria tiene que ver con el llamado principio de proporcionali-
dad. Según la formulación del estudio del Comité Internacional de la Cruz Roja (CICR) 
sobre las normas consuetudinarias del DIH, durante un conflicto armado “queda prohibido 
lanzar un ataque cuando sea de prever que cause incidentalmente muertos y heridos entre 
la población civil, daños a bienes de carácter civil o ambas cosas, que sean excesivos en 
relación con la ventaja militar concreta y directa prevista”.8 El balance de proporcionali-
dad requerido contrapone los daños a bienes protegidos con la ventaja militar prevista, 
según la determinación del comandante, y permite tales daños cuando la ventaja militar sea 
superior. La dimensión permisiva implícita en esta fórmula se hace explícita al contrastarla 
con el principio de proporcionalidad que regula el uso de la fuerza policial en condiciones 
de paz. En acciones policiales, en las cuales aplica plenamente el DIDH, se permite el uso 
de la fuerza letal únicamente como último recurso y cuando existe una amenaza inminente 
de ataque letal contra terceros inocentes.9 En operaciones de policía no cabe apelar al con-
cepto de objetivo militar para justificar el uso de la fuerza letal, ni tampoco la ventaja mili-
tar para justificar daños a terceros. 
 
Igualmente importantes son aquellas normas del DIH que contienen lo que podría llamarse 
“cláusulas de escape”.10 Según la regla 15 del estudio del CICR, por ejemplo, “se tomarán 
todas las precauciones factibles para evitar, o reducir en todo caso a un mínimo, el número 
de muertos y heridos entre la población civil, así como los daños a bienes de carácter civil, 
que pudieran causar incidentalmente”.11 Según la regla 20, “las partes en conflicto deberán 
dar aviso con la debida antelación y por medios eficaces de todo ataque que pueda afectar 

                                                 
nales que pueden asociarse con los derechos humanos pueden encontrarse en el Protocolo adi-
cional I art. 75 y el Protocolo Adicional II, Partes IV a VI. 

7  Ver en este sentido, por ejemplo, Michael Schmitt, “Military Necessity and Humanity in 
International Humanitarian Law: Preserving the Delicate Balance”, Virginia Journal of 
International Law 50, n.º 4 (2010): 795-840; Naz Modirzadeh, “The Dark Side of Convergence: 
A Pro-Civilian Critique of the Extraterritorial Application of Human Rights Law in Armed Con-
flict”, U.S. Naval War College International Law Studies 86, (2010): 349-410.  

8  Jean-Marie Henckaerts y Louise Doswald-Beck, Customary International Humanitarian Law 
(Cambridge: Cambridge University Press, 2005), 46-50. Énfasis añadido. 

9  Ver United Nations General Assembly (UNGA), Code of Conduct for Law Enforcement Offi-
cials (Res 34/169 1979): “firearms should not be used except when a suspected offender offers 
armed resistance or otherwise jeopardizes the lives of others and less extreme measures are not 
sufficient to restrain or apprehend the suspected offender.” 

10 Tales cláusulas tienen su origen en los procesos de negociación de los instrumentos internaciona-
les y reflejan el interés estratégico de los Estados en formulaciones normativas ambiguas o de tex-
tura abierta. Sobre la negociación de las Convenciones de Ginebra y a los usos estratégicos de la 
ambigüedad en la formulación del AC3, véase Giovanni Mantilla, “Forum Isolation: Social Oppro-
brium and the Origins of the International Law of Internal Conflict”, International Organization 
72, n.º 2 (2018). 
11  Henckaerts y Doswald-Beck, Customary International, 51-55. Énfasis añadido. 
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a la población civil, salvo si las circunstancias lo impiden”.12 (Énfasis añadido). En ambos 
casos —y no solo en estos— la invocación de salvedades se fundamenta en las dinámicas 
propias de un conflicto armado y en la llamada necesidad militar: la referencia a imperati-
vos militares tenidos como necesarios puede justificar un menor nivel de precaución o la 
omisión de un aviso previo. Por supuesto, en el caso de operaciones de policía bajo la vi-
gencia plena del DIDH no hay lugar para tales salvedades. En este sentido, cabe afirmar 
que el DIH es un derecho de excepcionalidad con respecto al DIDH, divergente y más 
permisivo en aspectos fundamentales.13  
 
Aunque contradictorias, ambas tesis reflejan aspectos esenciales del régimen humanitario 
contemporáneo. Lo que subyace a su contradicción es una profunda tensión entre dos prin-
cipios fundamentales del DIH: la necesidad militar y el deber de protección a personas y 
bienes civiles. Si bien el DIH busca proteger a poblaciones y bienes civiles, está compro-
metido a hacerlo sin impedir con ello el desarrollo de las hostilidades. (No sobra recordar 
que el DIH no es una normativa pacifista). La necesidad militar opera en efecto como una 
cláusula permisiva que desborda los causes limitantes del DIDH. Quienes hacen énfasis en 
el principio de protección han naturalmente defendido la tesis de convergencia; quienes 
enfatizan el principio de necesidad militar han subrayado la divergencia. 
 
 
2. Domestic implementation of international law and the special case of IHL 
 
The human rights literature has emphasized the role of criminal trials in increasing state 
compliance. It has been argued that criminal enforcement can deter potential violators, 
contribute to norm internalization, and enhance legal compliance (e.g. Sikkink and Walling 
2007, Kim and Sikkink 2010, Sikkink 2011). Whether similar effects for IHL compliance 
may be expected from prosecutions is very much an open question.   
 
In many domestic jurisdictions, the potential of domestic courts to enforce IHL has been 
mediated and limited by constitutionally entrenched divisions of civil and military compe-
tencies, whereby the military has its own specialized courts which put military personnel 
outside the purview of civilian courts (Andreu-Guzmán 2004). It is not always to be ex-
pected that military courts will diligently try their own members for IHL breaches or hu-
man rights violations, nor that civilian courts will have the capacity and power to do so ef-
fectively (Ríos Figueroa 2016, 1). Either due to corps solidarity, lack of institutional will-
ingness or legal capacity, or short-circuiting between the military and judicial hierarchies, 
military courts may not only fail to operate as mechanisms for legal compliance but also 
                                                 
12  Henckaerts y Doswald-Beck, Customary International, 62-65. Énfasis añadido. 
13  La Corte Internacional de Justicia ha hecho hincapié precisamente en el carácter diferenciado 

del DIH, que se erige como lex specialis en relación con la lex generalis del DIDH, aunque sus 
disposiciones en la materia no han sido plenamente dispositivas. Véase Legality of the Threat or 
Use of Nuclear Weapons, Opinión consultiva, ICJ 1996 REP. 226, §§24-25 y Legal Consequen-
ces of the Construction of a Wall in the Occupied Palestinian Territory, Opinión consultiva, ICJ 
2004 REP. 136, §§ 102-113.  
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insulate the military from the action of civilian prosecutors and courts. In order to be effec-
tive in enforcing IHL, civilian courts would have to overcome barriers derived from the 
political and constitutional division of civil and military powers. 

 
These barriers may be expected to limit the reach of socialization processes, which con-
structivist approaches have highlighted as key to human rights diffusion (Finnemore and 
Sikkink 1998, González-Ocantos 2016). Such socialization into international law may be 
expected to be more limited and difficult in the more insulated community of military judi-
cial operators. If the military has a special criminal jurisdiction, the judicial system may in 
effect be divided in ways that reflect not only deeper divisions in civil-military relations, 
but also possibly different legal cultures and institutional incentives.  
 
These observations suggests distinguishing at least three levels of IHL implementation: 

• No implementation: IHL treaties are ratified but not activated in domestic courts, in 
particular there is no way to prosecute war crimes, little use by the military in train-
ing and doctrine, or IHL may never be invoked (“this is not a war”) 

• Some implementation: IHL treaties are ratified and incorporated into the domestic 
legal order. Domestic courts have the power to apply IHL norms, in particular pun-
ish war crimes, but they cannot overcome the barrier of divided civil-military juris-
dictions. 

• Deep implementation: Military is subject to effective civilian powers of review; in-
ternal regulations are created and enforced by the military; training in IHL regula-
tions; international legal competence by military lawyers. 

 
 
3. Implementation of IHL in Colombia 
 
There are several reasons to focus on Colombia as a case study of IHL implementation. 
Colombia has a highly articulate legal culture and has had the longest NIAC in the Ameri-
cas. Its long history serves to illustrate the various levels of legal implementation and the 
judicial politics of deepening implementation. If we accept as a working hypothesis the 
analogy with human rights law, then Colombia as a “partial democracy” with a “moder-
ately weak rule of law” is a case in which domestic politics may be expected to have a high 
impact on IHL implementation and compliance (Simmons 2009, 396). 
 
In this section I divide the process of IHL implementation in Colombia into three periods: 
1960-1990, 1991-2005, 2006-2018. These periods illustrate increasingly deeper levels of 
implementation, and indicate 1991 and 2006 as critical junctures in the process. In 1991 
the current National Constitutions entered into force and opened the domestic legal order 
to human rights and IHL treaties. In 2006 there was a profound legitimacy crisis that 
forced the military to transfer a substantial part of its judicial dock to civilian authorities. 
 
3.1. Before 1991: Ratification without implementation 
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The basic terms of civil-military relations during most of Colombia’s contemporary armed 
conflict were laid out in a famous 1958 speech by president Alberto Lleras Camargo, who 
successfully managed to exclude the armed forces from the partisan politics that fueled the 
carnage during La Violencia (1948-1958). While the armed forces would stay away from 
partisan politics —they would be a “non-deliberating body,” as the constitution still has it, 
neutral with regard to party politics and without voting rights or the right to run for of-
fice— civilian powers would stay away from military operations, leaving “internal public 
order” wholly to the expertise of the military forces (Leal Buitrago 2006, 57-59). Under 
this most un-Clausewitzian arrangement, the executive deferred to the military on security 
matters, and civilian courts deferred to the executive and the military on the scope of their 
review powers. Military personnel were to be tried in military courts in virtue of a special 
criminal jurisdiction —the so-called fuero militar— which was and is still entrenched in 
the constitution.14 
 
Even though Colombia ratified the Geneva Conventions in 1960, and formally incorpo-
rated them into national legislation that same year, until the late 1980s they were never ac-
tually implemented by the military or invoked by a national court, military or civilian 
(Gallón 1991, 71-73). Before 1991, the only existing reference to Common Article 3 in 
national military handbooks is an isolated mention in the 1988 Army Manual of Operations 
[Manual de Campaña del Ejército] which does not even transcribe the norm (Valencia 
Villa 1994, 53). The minimal due process guarantees of the Common Article were system-
atically violated in military court proceedings (Valencia Villa 1994, 91). 
 
3.2. 1991-2006: Social mobilization and implementation by civilian courts 
It was one of the goals of the 1991 constitutional assembly to transform this state of affairs. 
While the assembly decided not to introduce major changes in the constitutional articles on 
“public forces,” so as to avoid unmanageable confrontations with the military (and in par-
ticular it kept the article granting the fuero militar from the previous constitution) 
(Cabarcas Maciá 2011, 33-72), it directly incorporated international human rights and hu-
manitarian legal instruments into the domestic order. The Constitution now holds that hu-
man rights and humanitarian law treaties “shall prevail” in the internal order (art 93), and 
that humanitarian law in particular “shall apply under all circumstances” in the country, 
even during states of emergency (art 214.2). These articles empowered the Constitutional 
Court to oversee and ensure the implementation of humanitarian and human rights law in 
the country, which proved to unleash a momentous transformation in the country (Ríos 
Figueroa 2016, 46-81, Lynch 2018, 167-206). 
 
The 1991 Constitution also created or reformed institutions that would play an important 
role in spreading the international legal instruments and constitutional jurisprudence 
through the judicial system. Foremost among these, the Constitution created the Superior 
                                                 
14 Currently art. 221: “The Courts Martial or Military Tribunals will have jurisdiction over offenses 
committed by the members of the public force on active service and in relation to their service, in 
accordance with the prescriptions of the Military Penal Code. These Courts and Tribunals will be 
composed of members of the public force on active duty or in retirement.” 
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Judicial Council [Consejo Superior de la Judicatura] and gave it the task of adjudicating 
conflicts of competence between military and civilian criminal courts. It was no longer to 
be assumed that military personnel would always be tried in military courts; military juris-
diction was to be effectively conditioned on the existence of a nexus between the alleged 
criminal act and a military function. To qualify for the military jurisdiction, the alleged 
crime had to be “committed by the members of the public force on active service and in 
relation to their service” (art. 221, emphasis added). The Constitution also created the Na-
tional Prosecutor Office [Fiscalía General de la Nación] as an independent organ with the 
exclusive power to undertake criminal investigations, in particular inspect crime scenes, do 
forensic work, and recover and preserve criminal evidence. It was one of the hopes of the 
constitutional assembly that an autonomous and independent national prosecutor would be 
effective in investigating human rights violations (Grupo de Memoria Histórica 2013, 228-
231). 
 
The transformative potential of these new constitutional provisions and institutions was 
enhanced by the country’s belated ratification of Additional Protocols I and II, which 
ended nearly twenty years of effective military opposition (Valencia Villa 1994, 84-137). 
The Constitutional Court enthusiastically embraced the Protocols in its mandatory consti-
tutionality reviews (C-574 of 1992 and C-225 of 1995 respectively), foreshadowing its ac-
tive involvement in military matters up to the present.  
 
The Constitutional Court has been prolific in IHL matters, but most important for present 
purposes have been its attempts to redefine the division of competences between civilian 
and military courts.15 In several of its early rulings, the Court reviewed the 1988 Military 
Penal Code and struck down key provisions that favored the military, including norms that 
allowed active military personnel to act as defenders, prosecutors and judges in military 
criminal procedures, as well as norms that allowed military personnel to undertake forensic 
investigations (C-592 of 1993, C-141 of 1995, C-034 of 1993.) The Court reasoned that 
since active military personnel were subordinate to their military superiors, they lacked the 
necessary independence to adequately defend or prosecute, to deliver justice impartially, 
and to undertake criminal investigations adequately.  
 

                                                 
15 Like other constitutional courts in similar contexts, the Colombian court has often faced dilem-
mas between the robust protection of individual rights and allowing the expediency required by 
effective military and police action (Cepeda 2003, Ariza 1999, 20-38, Ríos Figueroa 2016, 46-81). 
According to Manuel José Cepeda, a leading former Court Justice, through the 1990s and early 
2000s the Court tried to “find a realistic equilibrium” between the constitutional values of limiting 
executive action on the basis of rights protection, and allowing executive action for the sake of 
public order (Cepeda 2003, 174). Some of the Court’s rulings have struck down or limited emer-
gency decrees and military prerogatives, while others have deferred to the executive and the mili-
tary on the requirements of public order. However, at least relative to the pre-1991 period, the 
Court has been overall a restraining rather than deferent institution, its decisions often running con-
trary to the declared common interests of the military and the executive. My short overview of con-
stitutional jurisprudence focuses solely on the constraining side. 
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While these Court decisions were narrowly decided and had strong dissenting opinions, 
and while they triggered effective opposition by the armed forces and were eventually 
rolled back via constitutional reform in Congress, they were nonetheless early signals of 
how resolute the Court would be in overseeing military justice. 
 
In a landmark 1997 ruling, the Court again reviewed the Military Penal Code of 1988 and 
struck down or set narrow interpretations for a number of articles (C-358 of 1997). Most 
importantly, the Court construed narrowly the nexus condition for access to the military 
courts. In its reasoning, it found that actions that constituted particularly serious alleged 
crimes were eo ipso disconnected from any possible legitimate military function, and as 
such had to be tried in civilian courts. Military courts could only investigate conducts that 
occurred in the course of legitimate acts of service but which appeared to be excessive or 
in some way reproachable, “an extra-limitation or abuse of power.” The Court also ruled 
that civilian courts had jurisdiction by default: the burden of proof rested on those claiming 
jurisdiction for military courts; doubtful cases would go the civilian courts. 
 
For this progressive constitutional jurisprudence to have an impact on military behavior, 
the coordinated and disciplined action of a number of lower courts and judicial operators 
was required. The Constitutional Court lacks the legal competence to decide conflicts of 
jurisdiction between military and civilian courts, or to undertake criminal investigations. 
Its orders and rulings had to spread throughout the criminal law system, in particular orient 
the decisions of the Superior Judicial Council, the Prosecutor’s Office, and the military and 
civilian courts. Cooperation was neither immediate nor automatically forthcoming.  
 
When in 1997 the Court laid down stricter nexus criteria for acts to be tried in military 
courts, it also ordered the Judicial Council to apply these criteria rigorously when adjudi-
cating jurisdictional conflicts. This was no trivial order, as the criteria did not fit the judi-
cial practice or ideology of the Council. Since its creation in 1991, the Council had fol-
lowed earlier practice and systematically transferred virtually all cases involving military 
personnel to military courts, particularly those involving high-ranking officers, and it con-
tinued to do so until the early 2000s. In some decisions, the Council explicitly favored a 
highly formalistic legal hermeneutics that ran contrary to the progressive jurisprudence of 
the Court (Ariza 1999, 15-20, Rojas-Betancourth 2002, Cabarcas Maciá 2011, 93-115).16 
Even the civilian judicial branch, then, did not constitute a unified front in the implementa-
tion of international law but was divided over matters of legal principle and over their per-
ceived role in overseeing military actions.  
 
Under the legal sanction of the Judicial Council, even the most egregious and widely con-
demned cases of military involvement in paramilitary massacres of civilians in the 1990s 
                                                 
16 In a remarkable 1997 ruling, judicial councilor Leovigildo Bernal Andrade openly expressed his 
sympathy for the military, strikingly referring to judicial operators who opposed his broad con-
struction of military jurisdiction as “pseudo-Marxist demagogues,” “generously funded by interna-
tional donors” (cited in Rojas-Betancourth 2002, 295). This presumably included the majority of 
Constitutional Court justices. 
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(19 Comerciantes, Cimitarra, Los Uvos, Mapiripán, Nilo, Riofrío, Segovia) fell to the mili-
tary jurisdiction, which promptly cleared commanding officers of criminal liability and 
gave lower ranks mild sentences if any. Appeals to the Judicial Council to bring this type 
of cases to civilian courts were mostly unsuccessful. In some of its early decisions, the 
Council ruled that collaboration with paramilitary groups satisfied the nexus criterion and 
should consequently be tried in military courts. As the Inter-American Commission de-
nounced in its 1999 country report, the Council ruled in favor of the military jurisdiction 
even in cases of rape. Most of the disputes over jurisdiction before the Council were raised 
by military attorneys and aimed at removing cases from the civilian jurisdiction or at least 
delaying proceedings there (CIADH 1999, 175-211). 
 
In a daring political move, in 2000 the Constitutional Court decided to intervene and 
clashed directly with the Judicial Council. Following a citizen’s plea [acción de tutela], the 
Court ordered that a case of forced disappearance and extra-judicial killing be returned to 
the civilian courts, thus overriding a previous contrary decision by the Judicial Council (T-
806 of 2000).17 In a continuous stretch of its constitutional competencies, the Court subse-
quently monitored directly the adjudication of jurisdiction in high-profile massacre cases 
(Mapiripán and Santodomingo), again striking down Council decisions favoring the mili-
tary jurisdiction (SU-1184 of 2001, T-932 of 2002). These active interventions by the 
Court, along with the appointment of a new group of judges to the Superior Judicial Coun-
cil in 2000, began to shift the orientation of the Council. It began to rule in line with con-
stitutional jurisprudence and largely in favor of the civilian jurisdiction.18  
 
The National Prosecutor’s Office, on the other hand, has been for the most part better 
aligned with the constitutional jurisprudence. As noted previously, the Office was created 
in the hopes of overcoming serious limitations in the national system of criminal 
investigation, which was operated by poorly equiped “instruction judges” [jueces de 
instrucción] and highly dependent on the police and military to undertake criminal 
investigations (Grupo de Memoria Histórica 2013, 228-231, Rojas-Betancourth 2005, 2-4). 
In line with the 1991 Constitution’s openess to international human rights law, in 1995 a 
specialized prosecutorial unit was created to investigate serious violations of human rights 

                                                 
17 The Court’s ruling was far from straightforward from a formal viewpoint. The actions under in-
vestigation took place in 1987 and the disputed Council ruling came before the Court produced its 
jurisprudence on nexus criteria (C-358/97). Furthermore, the Constitutional Court is the last court 
of appeal for direct citizen pleas [acciones de tutela], but the Supreme Court heard a second appeal 
on the same case and decided in favor of the Council (and military), emphasizing that an acción de 
tutela could not challenge the decision of a high court. Remarkably, the Constitutional Court re-
versed all these courts’ findings, including the Supreme Court’s, thus threatening to unleash a deep 
constitutional crisis. Ultimately, the Constitutional won the battle among the high courts.    
18 According to Rojas-Betancourth, between 1991 and 2001 over 50% conflicts of competence 
were settled in favor of the military (Rojas-Betancourth 2002). Between 2005 and 2015, by con-
trast, the Council favored the military in only 12% of cases and decided over 1600 conflicts (data 
reported by the Judicial Council, in file with the author.) 
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and humanitarian law, which was assigned by default all cases involving military 
personnel.  
 
The unit was followed closely and partly funded by international human rights 
organizations and foreign donors, including EU member states and the US. Even though 
during its first decade the unit was small and not well organized, it was tasked with some 
of the most challenging cases of paramilitary massacres of the 1990s (OHCHR 1999).19 
According to various analysts, the work of human rights prosecutors was both brave and 
insufficient (Grupo de Memoria Histórica 2010, 309-352, Rojas-Betancourth 2005). 
Under-resourced, under-staffed, and under-protected, they nonetheless fought to have their 
cases tried in civilian courts and pushed criminal investigations forward in a number of 
important cases. This is remarkable, as the armed forces had a substantial advantage over 
civilian prosecutors. Through the 1990s and early 2000s, areas where alleged military op-
erations took place were neither treated as potential crime scenes nor subject to the inspec-
tion of civilian forensic teams or criminal investigators. The military normally held control 
of the bodies of those (allegedly) killed in combat (Salazar-Volkmann 2012, 414). What-
ever happened in such remote areas fell by default to military prosecutors and courts.20 
 
Enhancing the power of civilian prosecutors, in 1999 Congress approved a new military 
criminal code which incorporated some of the Constitutional Court’s jurisprudence as well 
as recommendations from human rights organizations. The new military code reformed 
trial procedures to be more fair and impartial, and gave civilians the right to intervene in 
criminal proceedings (OHCHR 2000). Furthermore, the introduction of an adversarial 
criminal procedure in the 2004 had further important implications. The new procedure cre-
ated the figure of the “first respondent” [primer respondiente] in crime scenes and charged 
it with the protection of criminal evidence. To the dismay of many military officers, it was 
expected that military commanders duly act as first respondents in cases of (alleged) kill-
ings in combat.21 
 
                                                 
19 In 1999 the unit still had only 25 prosecutors and was chronically underfunded and understaffed, 
despite the support of foreign donors. During its initial decade, there were abundant logistical and 
administrative problems, including inefficient allocation of resources, constant transfer of cases, 
and poor coordination between prosecutors and with other entities of judicial control (Rojas-
Betancourth 2005, 43-47, 54). 
20 According to figures from the Prosecutor’s Office (in file with the author), by far the largest 
share of prosecutions of military personnel have nonetheless resulted from investigations under-
taken by the Human Rights Unit. As of January 2016, there were a total of 4977 criminal investiga-
tions of military personnel for cases of alleged homicide. Human rights prosecutors investigated 
2.760 of these cases (55% of the total). Of the 1.200 convictions reached, 1.054 were for cases in-
vestigated by the human rights unit, i.e. 88% of all convictions have resulted from investigations 
carried out by human rights prosecutors. Cases not investigated by the human rights unit are inves-
tigated either by regional prosecutors or by military prosecutors, on which the Prosecutor Office 
could not produce disaggregate data. 
21 Dismay was reported in several interviews to former and current military officers and staff in the 
Ministry of Defense. 
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3.3. 1991-2006: Military pushback 
Despite these developments, the armed forces remained largely unmoved for over fifteen 
years after the Constitutional Court began producing its IHL rulings. Through the 1990s 
and early 2000s the highest military court did not transfer a single case voluntarily to the 
civilian jurisdiction, thus refusing to follow the new constitutional jurisprudence. The first 
voluntary transfer occurred only in 2005 regarding the case of a massacre of judicial opera-
tors in the late 1980s by military personnel in collaboration with paramilitary groups (La 
Rochela). The Military Tribunal cited the Constitutional Court in arguing that such col-
laboration could not be treated as an act of service (Grupo de Memoria Histórica 2010, 
153-157, Cabarcas Maciá 2011, 78-82).  
 
The progressive encroachment of civilian actors in military criminal proceedings was pre-
dictably opposed and resisted by the military. Throughout the 1990s and into the early 
2000s, the military routinely and publicly portrayed civilian prosecutors and human rights 
organizations demanding investigations as guerrilla collaborators that were politically mo-
tivated to undermine the military. While civilian judicial institutions slowly began to align 
with the Constitutional Court’s jurisprudence, the military remained defiant and alien to 
international law. At no point before the second half of the 2000s did the military cease to 
oppose or defy civilian judicial operators who attempted to investigate human rights cases 
involving military officials (Tate 2007, 256-289). 
 
A favored tactic was for military attorneys to systematically challenge the competence of 
civilian courts before the Judicial Council. At a minimum, this could work as a delaying 
tactic, as disputes over jurisdiction could take years to settle and in the process cases could 
prescribe. Other types of procedural motions and hurdles were placed, notably the abrupt 
quitting of defense attorneys. Furthermore, the military dragged their feet when executing 
arrest orders issued by civilian judges, failed to appear in court as witnesses, and even 
avoided received court summons (Rojas-Betancourth 2005, 53, 59-60) [interview MD1]. 
 
Resistance, obstruction, and defiance to civilian judicial operators could also be violent. 
Threats against or killing of judicial operators were widespread in the country in the 1990s 
(Grupo de Memoria Histórica 2010, 309-352, 2013, 228-237). According to a database 
compiled by the Historical Memory Group, between 1979 and 2009 there were physical 
attacks against nearly 1.500 members of the judicial branch, most of them concentrated 
between years 1995 and 2002 (Grupo de Memoria Histórica 2010, 312). While it may be 
impossible to establish with certainty who the authors of these attacks were, the Group es-
timates that about half were state agents or associate paramilitary groups. The strongest 
factor undermining the capacity of the human rights prosecutors to undertake criminal in-
vestigations was vulnerability to threats and attacks against themselves, witnesses, or even 
the accused and defense attorneys (Rojas-Betancourth 2005, 27-30, 49-51). 
 
Beyond individual threats, there was a great deal of institutionalized hostility towards hu-
man rights prosecutors and organizations. In 1997, army commander Manuel Jose Bonnet 
defiantly accused human rights prosecutors of bias, both in public declarations and in the 
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actual text of a judicial ruling. As a judge of last appeal in a case against a former com-
mander of the armed forces, Bonnet exculpated his fellow army general and denounced the 
civilian prosecutors investigating him for deliberately and “subversively” undermining 
military institutions (Rojas-Betancourth 2002, 289). Perhaps the most strident expression 
of the military’s challenging attitude towards human rights prosecutors, civilian courts, and 
human rights NGOs occurred in a public speech given by president Uribe in 2003, in 
which he accused human rights NGOs of “politicking to advance the cause of terrorism” 
(Comisión Colombiana de Juristas 2004, 133-143). Throughout his eights years in power, 
Uribe systematically antagonized domestic and international NGOs, as well as representa-
tives of regional and international human rights bodies that were critical of his security 
policies. 
 
3.4. 2006-2016: Military embrace of IHL 
It may consequently appear astonishing that it was during Uribe’s second presidential term 
that the military began to take decisive steps to become proficient and indeed to appropri-
ate IHL. A fundamental shift began in 2006, under the direction of then newly appointed 
Minister of Defense Juan Manual Santos and his vice minister Sergio Jaramillo. The blue-
print for their ambitious program of reforms was published in 2008 in a comprehensive 
policy document, the “Integral Policy on Human Rights and IHL” [Política Integral de 
Derechos Humanos y DIH] (Ministerio de Defensa Nacional 2008). The document sought 
to introduce IHL and IHRL into military operations and control procedures in three main 
ways: regulation, reforms in military procedures, and teaching and training.  
 
The policy created new roles and decision-making procedures and introduced a novel 
branch of law —the “law of military operations” [derecho operacional]— as a way to refer 
to and speak about international law in the context of domestic military operations. As a 
result of these efforts, in 2009 the Ministry of Defense published the first operational law 
manual in the country, which was followed by a second edition in 2015 (Ministerio de 
Defensa Nacional 2009, 2015, for an overview of the first manual, see Groeben 2011).  
 
The operational law manuals lay down rules for the planning of military operations in line 
with international law. Centrally for present purposes, they are structured around a sharp 
distinction between hostilities, which are governed by IHL, and law enforcement opera-
tions, which are governed by human rights law. Reflecting the jurisprudence of the Consti-
tutional Court, as well as rulings and pronouncements from the Inter-American human 
rights system and interpretive documents issued by the ICRC, the manuals —but most 
creatively and innovatively by the first— established procedures for determining whether 
IHL or human rights apply in a given operation.  
 
The manuals distinguish clearly between areas of hostilities, in which the permissive stan-
dards of IHL apply, and areas of “territorial consolidation” in which more restrictive hu-
man rights standards apply. The first manual is restrictive (according to a prominent mili-
tary lawyer, excessively so [interview MD2]), as it calls for the “modulated application” of 
the principle of military necessity and mandates that only minimally necessary force be ap-
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plied.22 The second manual abandoned the “modulated application” of the necessity prin-
ciple while affirming the applicability of IHL in operations against criminal organizations 
with military capabilities. Both emphasize the difference between IHL and IHRL and 
claim the former and more permissive regime as the one applicable in hostilities. 
 
The original policy document and both manuals require field commanders to specify “rules 
of engagement” for each military operation. The rules must establish ex ante when lethal 
force is permissible in light of relevant international norms. For the determination of rules 
of engagement, the policy created the figure of “operational legal advisors,” finally giving 
effect to art 82 of Additional Protocol I, as well as a high-level “group of legal doctrine 
and counsel” in charge of designing and ensuring that internal policies, rules, and proce-
dures are in line with humanitarian and human rights law.23  The policy and manuals re-
quire that all legal advisors be trained as lawyers and that they be deployed in all major 
military combat units (Ministerio de Defensa Nacional 2008, 23-24, 39-40; 2009, 141-150; 
2015, 61-64).  
 
The goal of this ambitious set of internal reforms implementing IHL was set down by min-
ster Santos in the introduction to the policy document. As he wrote, 

“On the one hand, the Policy establishes the permanent oversight of operational le-
gal advisors and incorporates all these [international] norms in the orders of opera-
tions and the rules of engagement. In this ways, the Policy is also an instrument for 
the protection of our men and women: whoever operates within these parameters 
knows that she will not have any problems because she operates lawfully.” 
(Ministerio de Defensa Nacional 2008, 6) 

The problems to which minister Santos refers are problems with the law. While the rules of 
engagement and the legal advisors provide guides for action and oversee the commanding 
officer’s decision-making process, they can also be used as evidence in criminal and disci-
plinary investigations and potentially have exculpatory effects. One of the purposes of in-
corporating IHL via the operational law manual was then to professionalize military offi-
cers in international law in ways that would strengthen their judicial defense in civilian 
courts.24  
 

                                                 
22 The manual echoes (and explicitly cites) the ICRC’s official position on the principle of neces-
sity, which is however not widely accepted, in particular not by the US or Israel (cf. Ministerio de 
Defensa Nacional 2009, 88-90).  
23 Legal advisors were established and trained by the Air Force already in 2006, following a deep 
institutional crisis unleashed by a scandalous aerial bombing of the village of Santo Domingo in 
1998 (interviews MD1, ICRC). The Navy followed suit in 2007 and the Army in 2008. Currently 
the army has by far the largest number (in 2013 the Army had 140, Air Force 18, Navy 11) 
(Ministerio de Defensa Nacional 2013). 
24 The lieutenant coronel in charge of coordinating the elaboration of the operational law manual 
(at the time head of the human rights office at the Ministry of Defense) spoke candidly of the need 
to find “creative alternatives” and strategies of criminal defense in an international context in 
which the anti-impunity principle was gaining traction (Gómez Ramírez 2008, 93) 
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The strategic use of IHL to reduce the space of criminal liability can be detected in other 
fora. Notably, in 2012 Congress approved an amendment of art 221 of the Constitution at 
the request of Ministry of Defense (Acto Legislativo 02 de 2012). Under the terms of this 
constitutional amendment, IHL would constitute the normative framework on the basis of 
which military conduct was to be judged. An additional bill of Congress would subse-
quently clarify key aspects of IHL, and would formally introduce IHL norms as excuses or 
justifications in criminal proceedings (Valencia Villa 2013, 465). Additionally, a special 
tribunal would be created to substitute the Judicial Council’s competence to adjudicate ju-
risdictional disputes. The tribunal would also clarify questions of legal interpretation and 
include among its members military officers with expertise in IHL. While the reform was 
declared unconstitutional by the Constitutional Court (C-740 of 2013), it revealed a radical 
change in the military’s attitude to international law. Instead of disqualifying or harassing 
civilian judicial operators, they now institutionally demanded expertise in IHL and accused 
civilian prosecutors not of political bias but of ignoring the technical aspects of the com-
plex legal regime that should apply to them.25  
 
The trajectory of the ICRC in Colombia reflects this remarkable process of military legal 
professionalization. While the ICRC has operated in Colombia without interruption since 
the early 1970s, it tried to assist successive Colombian governments in streamlining and 
systematizing military manuals since 1991 without success. In the last decade, however, 
government officials have been unprecedentedly open towards the ICRC, allowing it to 
participate actively in the production of the operational law manuals as well as in the de-
sign of curricula and IHL training [interviews ICRC, MD, FFMM]. ICRC officers in the 
country have highlighted the increased persuasive power of the manual and other relevant 
ministerial directives aimed at implementing IHL at the operational level (Bradley 2014, 
124-5). 
 
3.5. Overcoming military resistance: The falsos positivos crisis 
It was a remarkable and unique confluence of events that moved the Colombian armed 
forces to institutionally adopt a different attitude towards humanitarian and human rights 
law. The trigger of this transformation can be traced back to the so-called “false positives” 
scandal.26 Between 2002 and 2008, hundreds of family denunciations and petitions regard-
ing forced disappearances or extrajudicial killings were made before civilian prosecutors, 
as well as the OHCHR office in Colombia, the Inter-American Commission of Human 
Rights, and the ICRC (for the account of a former OHCHR officer involved in the events, 

                                                 
25 Ponencia para Segundo Debate al Proyecto de Acto Legislativo Número 192 de 2012 Cámara, 
Gaceta del Congreso, Año XXI No. 138, April 10 of 2012, p. 138. 
26 False positives are extra judicial killings in which those killed are presented as combat deaths in 
staged combat operations. Some false positives were alleged guerrilla collaborators or guerrillas 
away from combat areas, who were taken, killed, and presented as combat deaths. But the false 
positives that received most media attention were of a particularly perverse kind: innocent civilians 
were taken (often tricked by false job opportunities,) killed, and presented as deaths in combat in 
order to claim institutional benefits and promotions. The Prosecutor Office estimates the total 
number of falsos positivos to be between 4000 and 5000 (data report in file with author.) 
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see Salazar-Volkmann 2012) [interviews MD, CICR, FGN.] After years of successful ob-
struction, denials, and cover-ups, particularly surrounding collaboration with paramilitary 
groups, in 2008 the false positives crisis exploded with full force in the public media and 
unleashed a severe legitimacy crisis in the military.  
 
In reaction to the public scandal, president Uribe ordered an internal investigation at the 
highest level of military command and on its basis dismissed 53 military officers, includ-
ing three army generals and four colonels. The top commander of the army, formerly a 
close ally of Uribe, resigned in protest. Following the purge, extrajudicial executions 
abruptly stopped (Salazar-Volkmann 2012, 420-1). 
 
At the early stages of the “false positives” crisis, well before it came into public view, sev-
eral organizations already had a good sense of their large scale and systematicity. The 
OHCHR office and the US Department of State had been reporting yearly on large-scale 
extrajudicial killings since 2004. Denunciations of disappearances or extra-judicial killings 
before national prosecutors had also been mounting in those years [interview MD1, FGN]. 
In 2007 the OHCHR persuaded minister of defense Santos and his deputy Jaramillo to take 
a close look at the striking patterns of killings that emerged from these denunciations [in-
terview MD1]. Santos and Jaramillo took the findings seriously and ordered military com-
manders to allow OHCHR representatives to visit critical military units and review the in-
vestigations ongoing in military courts.  
 
As a consequence of these converging denunciations from multiple sources, minister San-
tos, with the backing of hugely popular and pro-military president Uribe, ordered army 
generals to open for scrutiny. In a wholly unprecedented move, the high brass duly obeyed. 
Not even during the worst times of paramilitary violence, in which ties with military offi-
cers were denounced by both local and international organizations, did the military open to 
close foreign or civilian scrutiny.   
 
During the initial OHCHR visits, glaring contradictions and gaps in testimony emerged. 
The OHCHR was subsequently invited, along with the ICRC, to continue working with the 
Ministry of Defense to implement corrective reforms. Very importantly, the OHCHR was 
instrumental in leveraging a transfer of hundreds of cases to the civilian courts (see 
OHCHR reports for 2007-10, and for a rich account by a protagonist, Salazar-Volkmann 
2012) [interview MD1]. Attempts were made to institutionalize the transfer of cases to the 
civilian jurisdiction, with some success. An agreement was signed in 2007 between the 
Prosecutor Office and the Ministry of Defense, in which it was agreed that every killing by 
military personnel would initially be investigated by a civilian prosecutor, who would on 
the basis of his initial findings would decide whether or not to submit it to the military jus-
tice system. Military courts also began to transfer cases motu propio to the civilian juris-
diction 27 According to the Prosecutor’s Office data (in file with author), of all the cases 

                                                 
27 The agreement was challenged by a military attorney and struck down by another national high 
court, the State Council [Consejo de Estado], in 2012. 
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investigated by the human rights unit up to January of 2016, 83% correspond to alleged 
false positives cases, the transfer of which followed from these agreements. 
 
In parallel to the OHCHR Colombia office’s reports, serious concerns were raised at the 
US embassy in Bogotá. In a 2006 wikileaked cable, the US ambassador is reported telling 
minister of defense Santos that the US government “shared the concerns of the Interna-
tional Red Cross and the UN Commission of Human Rights regarding alleged extra-
judicial killings by military personnel” (cited in Salazar-Volkmann 2012, 415). At stake 
were significant funds from Plan Colombia, which at that point covered 10% of the mili-
tary budget. In virtue of the 1997 Leahy amendment, the country had to be “certified” in 
human rights good practices before US Congress could approve the funds. Some units in 
the Colombia army were vetted under this law, and it was feared that Plan Colombia as a 
whole might be compromised if anti-impunity measures were not implemented (Rojas 
2015, 57-87). (Note, however, that such vetting also occurred in earlier cases of military 
collaboration with paramilitary groups but did not cause a similar opening.) 
 
 
4. Discussion 
 
The hard incentives of Plan Colombia combined with the regular monitoring and reporting 
of international organizations with a strong local presence in the country —OHCHR, 
ICRC, IACmHR— forced the military to deliver hundreds of cases to the civilian jurisdic-
tion, and to undertake internal reforms that would enhance criminal accountability. It was 
this transfer and the new situation they created that generated the “problem” to which min-
ister Santos referred in the introduction to the policy document on human rights and IHL. 
The crisis of the falsos positivos unleashed the reforms planned by the Ministry of Defense 
and sustained them along the way, as the dock of cases transferred or sitting in civilian 
courts began moving ahead. New cases were expected to fall first in the hands of civilian 
prosecutors. This turned out to be a powerful incentive for the international legal profes-
sionalization of the military. 
 
To what extent, then, or in what sense can it be said that the Colombian armed forces have 
“internalized” the norms and values implicit in humanitarian and human rights legal in-
struments? Did they become somehow “habituated” into unthinkingly following IHL 
rules? (cf. Risse, Ropp, and Sikkink 1999, 17). Or did it signal a submission to the supervi-
sion of civilian courts perceived as legitimate by the military, as the story of deterrence via 
human rights trials goes?  
 
The Colombian case presents a complex and somewhat paradoxical picture that fits neither 
of these accounts. Pressure form civilian courts and other actors pushed the military not so 
much to comply with human rights law but rather to contest in several fora the applicabil-
ity of this law to their operations. And while the legal professionalization of the military 
beginning in 2006 is undeniable, military officers have continued to leverage their power 
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and autonomy to neutralize and even sabotage encroachments by civilian courts up to the 
present (most recently in the institutional design of the Special Jurisdiction for Peace).  
 
In short, deep IHL implementation was a strategic response to the threat of human rights 
prosecutions in civilian courts. In the process of implementing IHL, the military repeatedly 
emphasized the differences between IHRL and IHL, and claimed the latter rather than the 
former as the applicable law. The legal professionalization of the military is therefore best 
described not as a form of obedient submission to the rule of law but rather as a strategic 
appropriation and active engagement with international legal discourse and litigation. In 
this process, military lawyers accurately perceived that human rights law is a more de-
manding framework for military operators than IHL. In tandem with this perception, mili-
tary officers repeatedly and vehemently expressed their frustration for being judged by 
people with no familiarity with military combat (e.g. Ayala Amaya 2012). The invocation 
of IHL should and does grant military personnel a wider “margin of appreciation” when it 
comes to assessing the legitimacy of armed force, wider than what human rights law would 
permit in peacetime.28 
 
This strategic use of international law by the military is familiar in other contexts. The Co-
lombian military in effect engaged in “lawfare” —the tactical deployment of legal dis-
course— and thus in a larger battle for legitimacy, having finally understood that humani-
tarian discourse is a valuable currency of international and domestic public legitimacy 
(Kennedy 2006, 1-46). However, the strategic implementation of IHL need not exclude 
tactics of procedural obstruction or legislative curtailing of constitutional jurisprudence —
even intimidation of judicial operators, victims, or witnesses— and consequently it would 
be misleading to characterize it as habitual subjection to the rule of international law or 
even to constitutional jurisprudence. 

                                                 
28 As a recent policy directive from the Prosecutor Office makes clear (Directive 3, December 
2015). The directive mandates prosecutors to apply humanitarian law criteria when investigating 
military operations against drug cartels, stating that judicial operators must be deferent to the “mar-
gin of appreciation of military operators” and recalling that the proportionality rule of humanitarian 
law can justify the killing of civilians. 
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